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OF NURSI NG,
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VS. Case No. 06-1423PL
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RECOMVENDED ORDER

Robert E. Meal e, Administrative Law Judge of the Division
of Admi ni strative Hearings, conducted the final hearing in
Vero Beach and Viera, Florida, on July 20 and 28, 2006.

APPEARANCES

For Petitioner: Elen M Sinbn
Assi st ant General Counse
Departnent of Health
Prosecution Services Unit
4052 Bal d Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-3265

For Respondent: David Carpenter, pro se
419 Sandpi per Drive
Satellite Beach, Florida 32937

STATEMENT OF THE | SSUES

The issues are whether Respondent is guilty of failing to
nmeet the applicable standard of care with respect to acts and

om ssions involving two patients, in violation of Section



464.018(1)(n), Florida Statutes, and, if so, what penalty should
be i nposed.

PRELI M NARY STATEMENT

By Adm nistrative Conplaint dated Novenber 30, 2004,
Petitioner alleges that Respondent was a regi stered nurse at al
material tinmes, holding |icense nunmber RN 2732432.

The Adm nistrative Conplaint alleges that Respondent was a
regi stered nurse at Integrated Health Services in Vero Beach.

He allegedly cared for R F., who was a resident at the
facility. The Admi nistrative Conplaint alleged that R F.'s
physi ci an had ordered duo derm "dressings" for a reddened "area"
on the coccyx that were to be changed every three days. The
Adm ni strative Conplaint alleges that, on June 30, 2002, the
dressing was schedul ed to be changed, and Petitioner worked the
11: 00 p.m to 7:00 a.m shift. The Adm nistrative Conpl ai nt

all eges that, on July 1, 2002, Respondent recorded on the wound
treatment and progress record that he changed the dressing. The
Admi ni strative Conplaint alleges that, on July 3, 2002, the
wound nurse found that the dressing on R F.'s coccyx wound bore
a date of June 27, 2002, indicating that it had not been changed
on July 1.

The Adm nistrative Conplaint alleges that J. R was a
resident on October 24, 2002. The Administrative Conpl aint

al |l eges that a physician issued an order at about 3:00 p.m for



the intravenous adm ni stration of potassium supplenent. The
Adm ni strative Conplaint alleges that Respondent was assigned to
work the 11:00 p.m to 7:00 a.m shift as the shift supervisor.
The Adm nistrative Conplaint alleges that the responsibilities
of the shift supervisor included auditing all patient charts for
new orders and ensuring that the orders are inplenented. The
Adm ni strative Conplaint alleges that, during the evening of
Cct ober 24 and norni ng of COctober 25, Respondent did not start
or attenpt to start the potassiumor ensure that soneone el se
started or attenpted to start the potassium

Count One of the Adm nistrative Conplaint alleges that
Section 464.018(1)(n), Florida Statutes, authorizes the Board of
Nursing to inpose discipline for a failure to neet the m ninma
standards of acceptable and prevailing nursing practice. Count
One alleges that Florida Adm nistrative Code Rul e
64B9- 8. 005(2)(a) provides that the failure to neet the mnnimal
standards of acceptable and prevailing nursing practice includes
falsifying or altering records or nursing progress notes. Count
One all eges that Respondent failed to neet the applicable
standards by falsely noting in R F.'s wound treatnent and
progress record that he had changed the wound dressi ng.

Count Two of the Admi nistrative Conplaint alleges that
Fl ori da Adm nistrative Code Rule 64B9-8.005(2)(b) provides that

the failure to neet the m nimal standards of acceptable and



prevailing nursing practice includes adm nistering nedications
or treatnents in a negligent manner. Count Two al |l eges that
Respondent failed to neet the applicable standards by failing to
change R F.'s wound dressing and failing to start J. R's

i ntravenous potassiumadm nistration. (Count Two contains a
third ground, but it applies to another resident for whom
Petitioner presented no evidence.)

At the hearing, Petitioner called four wtnesses and
offered into evidence 12 exhibits: Petitioner Exhibits 1-10 and
12-14. Respondent called no witnesses and offered into evidence
three exhibits: Respondent Exhibits 1-3. Al exhibits were
adm tted except Petitioner Exhibit 8 and Respondent Exhibits
1 and 3, which were proffered.

The court reporter filed the transcript on August 31, 2006.
Petitioner filed a proposed recomrended order on Septenber 11,
2006. Respondent filed a letter on August 31, 2006.

FI NDI NGS OF FACT

1. At all material tines, Respondent has been a |icensed
regi stered nursing in Florida, holding |icense nunber
RN 2732432. At all material tines, he was enployed as a
regi stered nurse at Integrated Health Services in Vero Beach,
Fl ori da.

2. In June and July 2002, R F. was a resident of

I ntegrated Health Services. She had wounds to both buttocks.



On June 7, 2002, her physician ordered the application of duo
derns to each wound and ordered that the dressing be changed at
| east every three days, or nore frequently, if needed.

3. The wound treatnent and progress records for both
wounds are identical fornms that require the nurse tending the
wound to describe it, by abbreviations, in terns of drainage,
gener al appearance, and surrounding skin and then to initial the
notes. The initialing of the formsignifies that the nurse also
has changed the dressing, not just described the wound, as it
woul d be inpossible to view the wound wi thout renoving the old
dressing. The formon which this information is recorded is
di vided into days, so that the date of the activity is clear on
the conpleted form

4. The forms in this case for the June treatnents of these
wounds show that |icensed practical nurse Kathleen Ertle
descri bed each wound on June 7. The only difference between
t hem was that the wound on the right buttock was dry and pink,
and the wound on the left buttock was noist and red. Three days
| ater, on June 10, Respondent changed each dressing, and
descri bed each wound appropri atel y--by now, both wounds were
noi st, red, and nmacerated. Two days later, Nurse Ertle changed
the dressings and descri bed the wounds as unchanged from two
days earlier. The follow ng day, June 13, Respondent changed

t he dressings and descri bed the wounds as unchanged.



5. Three days later, on June 16, Respondent changed the
dressings and descri bed the wounds as unchanged. On June 18, he
changed the dressings, and this tine described the Ieft wound as
dry, but the right wound as noist. Three days |ater, on June
21, Respondent changed the dressings and described both wounds
as dry and pink, not red.

6. The June 24 entry on wound treatnent and progress
record for both wounds is a little confusing, but the confusion
does not appear to have contributed to the violations in this
case. Respondent entered a description of each wound--again,
dry, pink, and macerated--but overwitten on this entry are:
"heal ed" and "ERROR " It is unclear who wote these entries or
what is identified as erroneous--Respondent's initial
description or that the wounds are heal ed.

7. The next entry for either wound is by Nurse Ertle who,
on June 27, described the |eft wound as nacerated, red, and
reddened. On June 28, Nurse Ertle nade entries for both wounds,
descri bi ng each as macerated, red, and reddened. There are no
nore entries for June.

8. The next entry is July 1 and is nade by Respondent, who
descri bed the wounds as dry, pink, and macerated. On July 3,
each wound bears two entries. At the top is an entry by

Respondent, describing each wound as dry, pink, and nacerated.



Beneath these entries are entries by Nurse Ertle, describing
each wound as dry, red, and reddened.

9. The next entry for each wound is July 5, on which
Respondent descri bed each wound as unchanged from his precedi ng
description. The last entry for each wound is July 8, at which
ti me Respondent descri bed each wound as still unchanged. The
wound treatnent and progress record for the left wound bears an
addi tional notation to discontinue wound treatnent. Neither
record, though, bears additional entries as to wound care, and
bot h wounds were subsequently treated by a special air-pressure
mattress.

10. The problens as to R F. arose when, on July 3, Nurse
Ertl e exam ned the wounds and the dressings. Nurses routinely
mark the date of application on the exterior of the dressing.

I nstead of finding "July 1" on the dressing on the right-buttock
wound, Nurse Ertle found the date, "June 28." This finding was
inconsi stent with the above-described entries in the records.

11. Petitioner proved that Respondent failed to change the
right-buttock dressing on July 1. As evidenced by his notation
on the record, Respondent had undertaken the duty to change the
dressing on July 1, and the evidence is clear that he failed to
do so, at least as to the right buttock.

12. Petitioner also proved that Respondent made the July 1

entry in an attenpt to falsify or alter the records. Initially,



it seenmed at least as |ikely that Respondent nmade the entry in
advance of changing the dressing, intending to do so, and
merely forgot to do so. (Even if such advance recordi ng of
nursing activity is inproper, it is not an act with which
Respondent is charged.) However, Petitioner's nursing expert,
Kat heri ne Johnson, pointed out that the charting could not have
been an innocent m stake, such as by charting before changing
t he dressing, because Respondent charted the condition of the
wound, which he could not have seen w thout renoving the
dressing. Although Petitioner charged Respondent with
falsification of the records that he changed the dressing, not
that he fal sely descri bed the wound, evidence of fraudul ent
intent in describing the wound tends to establish fraudul ent
intent in recording that he had changed the dressing.

13. However, Petitioner failed to prove that Respondent's
act and om ssion caused significant harmto R F. Nurse Ertle
testified on direct that the wound deteriorated from Stage | to
Stage |l between June 28 and July 3, but later testified, on
cross-exam nation, that the deterioration had taken place before
June 27. Shortly after the introduction of the special
mat tresses, both wounds heal ed.

14. At 3:00 p.m on Qctober 24, 2002, an advanced
regi stered nurse practitioner (ARNP) ordered the intravenous

adm ni stration of potassiumto J. R, who was a patient at



I ntegrated Health Services. The purpose of the order was to
treat hypernatrem a. This order was received by a nurse worKking
the 3:00 p.m to 11:00 p.m shift. However, neither she nor any
other nurse on this shift attenpted to start the 1V, which was
only started at 6:45 a.m on Cctober 25.

15. Respondent arrived at Integrated Health Services at
11: 00 p.m, at which tinme he served as the shift supervisor
The record fails to establish that any nurse on the preceding
shift had docunented the ARNP's order, such as in the nurse's
notes, in such a way that Respondent reasonably coul d have found
it and taken appropriate action on the order, either starting
the IV or calling the ARNP and expl ai ni ng what had happened and
stating when the IV could be started. Furthernore, Petitioner's
nursi ng expert, Katherine Johnson, testified that the duty of
ensuring that the IV had been started or the ARNP infornmed of
the failure fell to the nurse who took the orders and her shift
supervi sor, and the duty of auditing the records to ensure that
orders were carried out by the preceding shift belonged to the
nurse assigned to the patient. In no instance did Ms. Johnson
assign the duty of auditing as belonging to the subsequent shift

supervi sor, Respondent.



CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. 88 120.569 and 120.57(1),
Fla. Stat. (2006).

17. Section 464.018(1)(n), Florida Statutes, authorizes
the Board of Nursing to inpose discipline for "[f]lailing to neet
m ni mal standards of acceptable and prevailing nursing practice,
i ncluding engaging in acts for which the |licensee is not
qual i fied by training or experience."

18. Florida Adnmi nistrative Code Rul e 64B9- 8. 005(2)
provides, in part:

(2) Failing to neet or departing from
m ni mal standards of acceptable and
prevailing nursing practice shall include,
but not be limted to, the follow ng:
(a) Falsifying or altering of patient
records or nursing progress records,
enpl oynent applications or tine records; or
(b) Adm nistering nedications or
treatments in negligent nmanner|.]

19. Petitioner nust prove the material allegations by

cl ear and convi nci ng evidence. Departnent of Banki ng and

Fi nance v. Gsborne Stern and Conpany, Inc., 670 So. 2d 932 (Fl a.

1996) and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

20. Petitioner has proved by clear and convi nci ng evi dence
separate violations of Florida Adm nistrative Code Rule
64B9- 8. 006(2) (a) and (b) in the above-described act and om ssion

of Respondent in the care of R F. However, as to J. R
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Petitioner failed to prove that Respondent had a duty to audit
t he records.

21. For a first offense, Florida Adm nistrative Code Rule
64B9- 8. 006(3) (00) provides a penalty range of a $250 fine to a
$500 fine with suspension followed by probation for a violation
of Rule 64B9-8.006(2)(a). For a first offense, Florida
Adm ni strative Code Rule 64B9-8.006(3)(pp) provides the sane
penalty range for a violation of Rule 64B9-8.006(2)(b).

22. According to the record, Respondent has not previously
been disciplined. Petitioner failed to prove that the act and
om ssion of which Respondent is guilty significantly inpacted
the patient's health, although, in general, the failure to
change a dressing poses the risk of skin breakdown in the case
of a vul nerable patient such as R F. The greater aggravating
factor, though, is that Respondent is guilty of the act of
falsely entering in the records that he changed the dressing and
the om ssion of failing to change the dressing. Either offense,
al one, woul d have posed little, if any, risk to the patient,
but, by conmbining the failure to change the dressing with a
false entry that the dressing had been changed, Respondent
effectively prevented others fromintervening sooner to ensure

that the dressing was changed when it needed to be changed.
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RECOMVENDATI ON

It is

RECOVMENDED t hat the Board of Nursing enter a final order
findi ng Respondent guilty of two violations of Florida
Adm ni strative Code Rule 64B9-8.006(2) and i nposing an
adm ni strative fine of $1000.

DONE AND ENTERED this 19t h day of Septenber, 2006, in

Tal | ahassee, Leon County, Florida.

bobs il

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 19th day of Septenber, 2006.

COPI ES FURNI SHED

Dan Coble, RN, Ph.D., CNAA C, BC
Executive Director

Board of Nursing

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701
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Ellen M Sinon

Assi stant General Counsel
Department of Health

Prosecution Services Unit

4052 Bal d Cypress Way--Bin C 65
Tal | ahassee, Florida 32399-3265

Tinmothy M Cerio, CGeneral Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Davi d Car penter
419 Sandpi per Drive
Satellite Beach, Florida 32937

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order nust be filed with the agency that
will issue the final order in this case.
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